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L Response to Counterstatement of Facts. Appellant reaffirms its

statement of facts as to statements of Respondent in conflict therewith or
addition thereto. Appellant draws attention to Respondent’s misstatement
as to the environmental engineering report’s conclusions respecting
petroleum releases. The report confirms no petroleum was released and
that there were no releases on the pad. Mr. Rivard’s January 27, 2011
inspection report to a release characterizes it as minor and locates it
outside the transfer facility.'

Mr. Granberg’s handwritten memo, alleging the presence of P016,
the ‘smoking gun’, was produced and transmitted as stated in Appellant’s
opening brief. Mr. Rivard’s declaration in a companion case confirmed
that the memo was prepared by Mr. Granberg in a meeting with Mr.
Rivard on March 7, 2011 at which they reviewed Mr. Rivard’s January 27,

2011 photographs.*

'(Clerk's Papers for Court of Appeals 32301-3-1II which was consolidated into
Court of Appeals 30770-1-I11 on April 25,2014 hereinafter referenced as ""CP1")
CP1 639, 643, Landau Associates, Report Soil Sampling Event Chem-Safe
Environmental, Inc., July 30, 2013, p. 3; (Appellate Board Record PH-11-0001
hereinafter referenced as ""ABR'') ABR 39, at Sec. 3.6.

?A copy of the declaration is attached as an exhibit to Appellant’s motion to expand the
record under RAP 9.11 to be filed with this Court on August 18, 2011. See paragraph 30
thereof.
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II. NOVA Invalidly Enforces Illegal Act. Appellant draws attention

to Respondent’s claim that the Notice of Violation and Abatement of
January 27, 2011 (the "NOVA") properly issued because Appellant
operated without a requisite MWR facility permit. The NOVA recited that
Appellant had hazardous waste without either a county or state permit on
two specific days. It fails because Respondent, in a special relationship
with Appellant, granted a consent to Appellant to operate without a county
permit and to revoke same only after two weeks notice and because Mr.
Rivard modified the health order and hence the NOVA on which it was
based to confirm the county’s lack of jurisdiction over Appellant’s state
regulated transporter business.’

This case is controlled by one material legal issue: did Respondent
have the legal authority to require Appellant to obtain and be subject to a
moderate risk waste (“MRW?) facilities permit issued by Respondent’s

Kittitas County Public Health District (“KCPHD”) under authority of the

> ABR 43. On January 27, 2011, Mr. Rivard states “..it was recognized how the
previous health order could be interpreted as meaning no transporting could be done.
That was not our intent... Again to clarify, Kittitas County Public Health does not have
jurisdiction over the transporter license that Chem Safe has through the Department of
Ecology.”
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Kittitas County Solid Waste Ordinance® (“Solid Waste Ordinance”), is
Appellant, a transporter with a transfer facility operating under Chapter
70.105 RCW and WAC 173-303-240 exempt from the requirements of
WAC 173-350-360 and provisions of the Solid Waste Ordinance
implementing same? The core issue before this Court is a matter of
construction, accordingly legal, and subject to the de novo review by this
Court without deference to the trier of fact below. If Appellant could not
be required to obtain or legally operate under an MRW facility permit, the
NOVA upon which it was based, was void.

Notwithstanding Respondent’s position that Appellant misreads
WAC 173-350-360, a careful review of its language reveals that
Appellant’s position that it is not subject to the permitting requirements
thereunder or under the Solid Waste Ordinance is the only possible
reading of WAC 173-350-360(1). In relevant part, WAC 173-350-360(1)
provides:

(a) This section is applicable to: ...

(ii) Persons transporting MRW using only a bill of
lading (MRW that is not shipped using a uniform hazardouse waste

*Kittitas County Board of Health Ordinance No. 1, as amended.
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manifest) who store MRW for more than ten days at a single
location...

(b)  This section is not applicable to:
(i) Persons transporting MRW managed in accordance

with the requirements for shipments of manifested dangerous waste

under WAC 173-303-240...
Appellant is a transporter with a transfer facility and as such operates
subject to the requirements of WAC 173-303-240. Appellant transports
MR Ws under a uniform manifest, not a bill of lading. Appellant operates
under a number issued to Appellant jointly by the United States
Environmental Protection Agency (“EPA”) to transporters of dangerous
wastes (“DWs”) under WAC 173-303-060. Appellant does not store DWs
more than ten days® and transports and manages both DWs and MR W in
accordance with the requirements of shipments of manifested dangerous
waste under WAC 173-303-240. Tt is clear that WAC 173-350-360(1)(a)
does not include transporters with or without transfer facilities, such as
Appellant, that are subject to WAC 173-303-240 as covered solid waste
handling entities. Appellant’s business operates under an exclusion from

solid waste management provided by WAC 173-350-360(1)(b).

SABR 36, Rivard inspection report, 1/10/11, last handwritten line.
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Appellant’s business is principally the receipt from customers of
DWs and the transportation thereof to authorized treatment, storage or
disposal facility (“TSD”)®. Incident thereto, Appellant has a base of
operations where it receives, consolidates, stores, and ships DWs and
parks its transportation vehicles. Such a base is a transfer facility.
Appellant incidentally accepts, consolidates, stores, and ships MRWs with
its DWs. As such Appellant is subject to WAC 173-303-240. Appellant
operates under a number issued jointly by the DOE and EPA to
transporters of DWs, with or without transfer facilities under WAC 173-
303-060. Appellant has registered its base site as a transfer facility with
the DOE as required by WAC 173-303-240(6)(a).” Appellant ships all
DWs and also ships its MRWs under a uniform manifest as required by

WAC 173-303-180. In short, Appellant transports DWs and MRWs under

¢ WAC 173-303-030; see also definition of TSD facility in WAC 173-303-040.

7 Rivard Decl., March 8, 2011, para. 14, ABR 1, p. 5, para. 14; ABR 12, p. 1,2. Page 2
confirms Appellant’s E-filing on transfer facility with DOE for each year after 2002.
Appellant as a transporter and under WAC 173-303-240 governing transporters is
required under WAC 173-303-240(6) to ‘register’ its transfer facility with the DOE
which it did. Since the registration requirement applies to transporters under DOE
regulation, only the DOE has the authority to act on reporting deficiencies. There has
been no action by the DOE thereon; neither does Rivard or Respondent make that factual
allegation. Hence, it is clear that Appellant has a ‘permit’ for its transfer facility. This
statement raises the question how Mr. Rivard’s statement that Appellant voluntarily
sought an MRW facility permit in lieu of a transfer facility registration it already had.
See Rivard Decl., November 15, 2012, para. 15, filed with this Court.

APPELLANTS' REPLY BRIEF - 5



a uniform manifest subject to the requirements of WAC 173-303-240 as
provided in WAC 173-350-360(1)(b)(1) and does not transport MRWs
under a bill of lading as provided in WAC 173-350-360(1)(a)(ii).

There can be no doubt that Respondent was fully aware that
Appellant’s operations as a transporter with a transfer facility were fully
compliant with WAC 173-303-240 and the permitting, design, and
operating requirements applicable thereto. In August, 2011, Respondent
published the Kittitas County Solid Waste Management Plan Update
(“Solid Waste Plan”). There, at Table 27, Regulated Waste Generators,
2009, Appellant is identified as follows:

Generator ID, WAH000017335, Company Name — Chem

Safe Environmental Inc, Location — Kittitas”; Generator ID,

WAHO00008169, Company Name — Chem Safe Environmental Inc

Transporter, Location — Kittitas.

The Solid Waste Plan confirms that as of 2009 and current through August
2011, Appellant held two DW handling ‘permits’,8 in the form of

DOE/EPA numbers, one for generation and the other for transporting

under specific numbers issued by the DOE. Respondent cannot be heard

¥ Permits are defined to include any consent or authorization to operate. Asto DWs, see
WAC 173-303-040, definition of permit; as to ‘solid waste’ see WAC 173-350-100. The
distinction is only the authority that issues the ‘authorization’, DOE for DWs, local
government for ‘solid waste’. For this purpose, ‘solid waste’ and MRWSs have the same
meaning. See WAC 173-350-100, definition of ‘MRW”.
APPELLANTS' REPLY BRIEF - 6



to deny its own published Solid Waste Plan adopted under the
requirements of Chapter 173-350 WAC, or that Appellant did not operate
as a transporter for purposes of WAC 173-350-360(1)(a) and (b) and 173-
303-240 as to its transporter and transfer facility operation.’

The application of WAC 173-350-360(1)(b) to Appellant is clear.
Appellant meets the requirements of and operates as a transporter with a
transfer facility under WAC 173-303-240, shipping DWs and MRWs
together under a uniform manifest. It receives, consolidates, stores,
handles and ships DWs and MRWs under the requirements of WAC 173-
303-240. As such Appellant is a ‘person’ to which the entire ‘section’ of
WAC 173-350-360 is ‘not applicable’. Not applicable means that
Respondent is not authorized to require permitting of Appellant or
Appellant’s submission to design and oversight requirements under the
MRW facility provisions of its Solid Waste Ordinance, itself issued under

authority of WAC 173-350-360. Appellant does not misconstrue WAC

’Appellant’s ‘permitting’ and operation as a transporter and transfer facility handling
DWs and MRWs is further confirmed in Mr. Rivard’s, KCPHD's health officer’s
inspection report of January 10, 2011 which makes specific reference to Appellant’s
compliance with the ten day storage rule, a requirement only applicable to transfer
facilities operated by transporter’s under WAC 173-303-240 by Mr. Granberg’s, a DOE
Dangerous Waste Division official’s, email of February 7, 2011, to Ms. Becker, the
Kittitas County civil deputy, confirming that Appellant received, stored, and transported
DWs and MRWs under a EPA/DOE number properly issued to Appellant by the DOE.
APPELLANTS' REPLY BRIEF -7



173-350-360; rather, Appellant directs attention to the language thereof
making WAC 173-350-360 inapplicable to Appellant and its operations.

Respondent urges that regulation of DWs and ‘solid waste’ overlap
and that local government has oversight over both, at least as it applies to
‘transfer facilities’. Respondent identifies no dual permitted transfer and MRW
facilities. Further, an examination of Chapter 70.95 RCW governing solid
waste management, 70.105 RCW governing dangerous waste
management, Chapter 173-303 WAC, the Dangerous Waste Regulation,
Chapter 173-350-360, the Solid Waste Regulation, and the Solid Waste
Ordinance foreclose that conclusion.

RCW 70.105.007(1) and (3) grants the DOE exclusive regulatory
authority over such wastes'’ and further expresses its intent that the DOE
regulate hazardous waste and local government solid waste. The
distinction between such hazardous waste and solid waste for regulatory
purposes is further confirmed by RCW 70.105.035. On the other hand,
RCW 70.95.020(1) assigns exclusive regulatory authority over solid waste
management to local government. The grant to local government, then,

only includes solid waste not treated as hazardous waste under Chapter

"% Hazardous waste under Chapter 70.105 is identical to dangerous waste under the
Dangerous Waste Regulation which implements it.
APPELLANTS' REPLY BRIEF - 8



70.105 RCW and accordingly dangerous waste under Chapter 173-303
WAC, its implementing regulation.

That these Chapters are exclusive as to their subject matter is
confirmed by WAC 173-350-020. It recites that Chapter 173-350, the
Solid Waste Regulation, applies to solid waste management excluding
“(15) [D]angerous wastes fully regulated under Chapter 70.105 RCW,
Hazardous waste management, and Chapter 173-303 WAC, Dangerous
waste regulations”. The exclusion of solid waste containing DWs over a
given threshold from regulation as solid waste is further confirmed in
Chapter 173-304 WAC, governing minimum standards for solid waste
facilities. WAC 173-303-015(3) provides that Chapter 173-304 WAC
does not apply to dangerous waste subject to Chapter 70.105 RCW and
Chapter 173-303 WAC, the Dangerous Waste Regulation.

WAC 173-350-100 provides that DW means any waste designated
as dangerous waste under Chapter 173-303, WAC. WAC 173-303-040
provides that DWs are solid waste designated by WAC 173-303-070
through 100 as dangerous, extremely hazardous, or mixed waste and refer
to all wastes regulated under Chapter 173-303 WAC. Certain wastes

which are otherwise solid wastes are excepted from the Dangerous Waste
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Regulation, either categorically, or conditionally. These include wastes
listed in WAC 173-303-071 which include household wastes, and state
regulated wastes with concentrations below set standards including D
classification, ‘special wastes’ which are excluded under WAC 173-303-
100(5) and as to small waste generators, WAC 173-303-100(4). While
2,4-D may be a DW, it is excluded from DW requirements as a special
waste under ‘D’ classification. Unless such exclusions apply, solid waste
is dangerous waste. It is not solid waste for purposes of the Solid Waste
Regulation and its permitting and oversight is not delegated to local
government.

Transporters and their transfer facilities that store, ship, or handle
DWs, including any solid waste not subject to an exclusion from the Solid
Waste Regulation are subject to Chapter 70.105 RCW and Chapter 173-
303 WAC, WAC 173-303-020 specifically lists both such transporters and
transfer facilities as subject thereto. Regulation, including ‘permitting’
thereof is assigned to the DOE. Consistent therewith, the DOE’s

Guidelines at pp. 18-20, provide that MRW facilities, regulated by local

APPELLANTS' REPLY BRIEF - 10



government, are not allowed to accept DWs except as excluded from the
Dangerous Waste Regulation.''

Kittitas County’s Solid Waste Ordinance is consistent with this
division of authority. An examination of Solid Waste Ordinance Section
IV(B)(2)(d)(1) and VI(A) generally covering permitting subject to the
Solid Waste Ordinance at VI(A)(2)(b) adopts Chapter 173-304 WAC as
minimum standards for permitted facilities. Chapter 173-304 WAC by its
terms does not cover DWs. Further, at VI(A)(2)(c), it contains an
extensive protocol prohibiting any covered facility from accepting DWs,
inspection of waste to insure compliance, and documentation. The Solid
Waste Ordinance excludes from local regulation of solid waste,
permitting, facility design, operation and the like, DWs including solid
waste containing DWs. The intent to exclude DWs from local government
solid waste regulation is further confirmed in Kittitas County’s Solid
Waste Management Plan adopted in August, 2011. It recites at Section 7.2

thereof that a moderate risk waste facility cannot accept hazardous waste

" Washington Department of Ecology, Moderate Risk Waste Fixed Facility Guidelines,
(1995).
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with DW content above the state regulated threshold.'? Finally, as noted
above, the DOE’s own guidelines make clear that MRW facilities are not
allowed to accept DWs.

Respondent’s position that it could require Appellant to obtain an
MRW facility permit and be regulated by Respondent as an MRW facility
is flawed as confirmed by the exclusivity of the transporter/transfer
regulation and MRW/solid waste regulation. A person with an MRW
facility permit issued under WAC 173-350-360 and, here, the Solid Waste
Ordinance, cannot legally accept, store, ship, or otherwise handle DWs.

WAC 173-350-360(10) provides that an MRW facility must have a
plan to refuse acceptance of DWs and direct them to a qualifying DW
facility. A qualifying DW facility is either a transporter with or without a
transfer facility or a TSD. The distinction lies in the holding period of the
DWs. Transporters with a transfer facility may hold DWs no more than
ten (10) days. If DWs are held longer, the facility must qualify and be
permitted as a TSD. See WAC 173-303-240(6), last sentence and (8).
Chapter 173-303 WAC governs ‘permitting’ of both transporters and

TSDs. Subject to the applicability of the ten (10) day rule, either

* Kittitas County 2010 Solid Waste and Moderate Risk Waste Plan Update, August,
2011, at Sec. 7.2.
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transporters or TSDs are authorized to receive DWs. WAC 173-350-
360(6)(e)(ii)(F) clearly contemplates that MRW facilities subject thereto
and to local oversight are not authorized to handle DWs.

Thus, in conflict with the Respondent’s demands that Appellant
obtain an MRW facility permit and operate thereunder, it is now clear that
if Appellant had obtained such a permit it would have immediately been in
violation of either the MRW facility regulation or the Dangerous Waste
Regulation. It could not legally operate its transporter business and at the
same time operate a separately permitted MRW from the same facility.

Without conceding that Respondent had jurisdiction over
Appellant’s performance as a transporter with a transfer facility under
WAC 173-303-240,"® Respondent’s allegation that Appellant violated the
ten (10) day limitation on holding waste applicable to it under WAC 173-
303-240(0), last sentence and (8) as to certain waste identified in

photographs that are exhibits to Mr. Rivard’s declaration of March 8, 2011

"% Respondent has not alleged that and, in fact, Appellant has not been cited by the
Dangerous Waste Division of the DOE, of which Mr. Granberg was an official, for any of
the putative deficiencies cited by Respondent in the NOVA, Health Order, or Reply
Brief. Clearly, the DOE’s Dangerous Waste Division had jurisdiction and through Mr.
Granberg was on notice of the facts. Had Appellant violated the DOE’s DW rules, it
would have acted under its authority and in the manner provided by WAC 173-303-830
and 173-303-840 or RCW 70.105.095(1).
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errs. Mr. Rivard confirmed Appellant’s compliance with the ten (10) day
rule as it applied to DWs in his January 10, 2011 inspection report. He
recited: “Overall Facility is keeping records better and appears to meeting
[sic] 10 day deadline for commercial waste disposal.”14 Even if Appellant
held MRWs more than ten (10) days, no violation occurred. MRWs
shipped by Appellant as a transporter under a uniform manifest are not
subject to the ten (10) day rule. WAC 173-303-240(6) and (8) apply the
limitation only to DWs, not to other waste that may be handled by a
transporter. Because Appellant ships MRWs under a uniform manifest, it
cannot be considered an MRW facility subject to WAC 173-350-360
because it would be exempt therefrom as well as any ten (10) day
limitation by shipping MRWs under a uniform manifest as provided in
WAC 173-350-360(1)(a)(ii). Since WAC 173-303-240 establishes no
temporal limitations for holding MR Ws if shipped under a uniform
manifest, it is clear the ten (10) day rule does not apply and does not make
Appellant into an MRW facility. Even if the ten (10) day rule applied by
treating MRWs as DWs under WAC 173-303-240, it would not give rise

to enforcement jurisdiction to Respondent. Compliance with WAC 173-

'* ABR 36, Rivard Inspection Report of January 10, 2011,
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303-240 is regulated by the DOE, not local government, including

Respondent.

III.  RAP 2.5 Does Not Bar Appeal. Respondent argues that

Appellant’s failure to raise the issue of the illegality of Respondent’s order
to obtain an MRW facility permit somehow affects Appellant’s right to
raise the issue on appeal under RAP 2.5 or on the basis of waiver or failure
to raise the issue at trial. The argument fails both because it is subject to
the exemption set forth in RAP 2.5(a)(3) since Respondent’s ultravires
action affected Appellant’s property interest in the transfer facility and its
operation and because a fair examination of the record shows that the issue
was either raised or was sufficiently raised under the applicable ‘arguably
related to” standard.

There can be no question but that a constitutional issue has been
raised. Appellant has been deprived of the use of and fined for the
operation of its transfer facility by Respondent under color of authority
which, as shown above, did not exist. Appellant meets the first prong of
RAP 2.5(a)(3) because Appellant’s rights under the Federal Fifth and

Fourteenth Amendments to and Article I, Section 9, para. 3 of the Federal
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Constitution and Art. I, Sec. 3 and 16, and 23 of the Washington State
Constitution are implicated. Appellant meets the second prong thereof
because the invasion of Appellant’s rights has obvious, practicable and
identifiable consequences, including closure of its transfer facility, an
order compelling invasive testing thereof, and a fine with criminal
implications. State v. Lynn, 67, Wn.App. 339, 345, 835 P.2d 251 (1992),
State v. Stein, 144 Wn.2d 236, 240, 27 P.3d 184 (2001), State v. WWJ, 138
Wn.2d 595, 600-608, 980 P.2d 1257 (1999). Civil as well as criminal
Constitutional rights are subject to the exception. Both the Court below
and the hearing examiner affirmed the NOVA issued on this erroneous
basis. Haueter v. Cowles Publ’g Co. 61 Wn.App. 572,577, 811 P.2d 231
(1991); Richmond v. Thompson, 130 Wn2d 368, 385, 922 P.2d 1343
(1996). Appellant clearly meets the test applicable to RAP 2.5(a)(3).

At the hearing before the hearing examiner, Appellant averred to
the hearing examiner that it was properly ‘permitted’ as a transporter to
handle DWs and accordingly MRWs.'> Moreover, the issue that
Appellant was properly permitted under its EPA/DOE Number to handle

PO16,a DW, and D016, an MRW are raised in Mr. Bradley’s Declaration

> (Clerk's Papers for Court of Appeals 30770-1-III hereinafter referenced as
"CP'") CP 468.
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of June 17, 2012 with the motion for reconsideration and to set aside the
judgment filed with the Superior Court, June 26, 2012 at paragraph 17."¢
The issue is also specifically raised in the motion for clarification filed
with the Superior Court on November 4, 2013."

The scope of the exception to MRW facility compliance contained
in WAC 173-350-360 like the effect of the arguments made by Appellant
both go to the validity of the NOV A enforcing the Solid Waste Ordinance
issued in connection therewith and clearly meet the ‘arguably related to’
exception to the requirement that the specific issue on appeal first be
raised to the trial court. Mavis v. King Co., Public Hospital No. 2, 139
Wn.App. 639, 651, 248 P.3d 558 (2011); Lunstad v. Saberhagen
Holdings, Inc., 139 Wn.App.334, 338, 339, 160 P.3d 1089 (2007), affd.,
166 Wn2d 264, 208 P.3d 1092 (2009); State Farm Mut’l Auto Ins., Co. v.
Amirpanahi, 50 Wn.App. 869,872, 751 P.2d 329 (1988). The issue, if not
the legal theory, was raised by reference to Appellant’s statement before
the hearing examiner that it had the requisite permits and that it did not

require a county solid waste permit for the periods identified in the

16
CP 313.
7CP16, 8, 9, 17, Motion to Clarify, November 4, 2013, p. 3, line 22 through p. 4, line
13 and note 3, and p. 12, lines 5-12.
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NOVA. Lack of legal authority would have been yet another reason why
the alleged violation in the NOV A, operating without a county solid waste
permit, was in error. At the very least, the additional legal basis was

arguably related to the argument that was in fact advanced.

IV.  Other Bases for Invalidity of NOVA. Appellant validly argued that

Respondent was barred from its argument based on a county solid waste
permit and the NOV A was hopelessly defective and invalid. To the extent
the hearing examiner engrafted other ‘public nuisances’ than operation of
a hazardous transit and storage business without a requisite state or county
permit on November 4, 2010 and January 27, 2011, the NOVA failed to
identify the public nuisance that served as a basis for the NOVA.'® Lack
of permitting is not the same as illegal presence of DWs. Appellant’s
transporter operations were excluded from the NOVA; they covered
handling DWs and by extension MRWs."

Exercising authority specifically granted to the health officer under
the Solid Waste Ordinance, Mr. Rivard in that capacity expressly granted

Appellant the right to operate without an MRW facility permit on the two

'® ABR No. 40, p. 1.
' ABR No. 43.
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occasions cited in the NOVA. He further confirmed that he had given
Appellant two weeks to respond to any deficiencies to Appellant’s MRW
application identified by the DOE or Respondent. Those comments were
returned to Appellant on January 27, 2011 with the health order.
Respondent’s submission of the plan to the DOE confirmed its
completeness; in violation of the Solid Waste Plan, Sec. 8.2.3, Mr. Rivard
apparently submitted the application without review by the solid waste
advisory committee. 20 Respondent identifies no dual permitted transfer and
MRW facilities. Appellant was entitled to two weeks to respond and was
denied same. Mr. Rivard had the authority as the KCPHD health officer
to allow Appellant to operate without an MRW facility permit.*!

Appellant has properly averred to the due process considerations raised by

> ABR No. 42

' CP125, 54, Ex. B to Sky Allphin Decl. 11/4/13, Rivard Letter November 4, 2010
authorizing Appellant to continue operation while perfecting its MRW facility permit
application. CP1 351, Ex. W to Sky Allphin Decl. 11/4/13, Rivard email of December,
2010 confirming that he gave Appellant the right to notice and cure of any deficiencies in
the MRW facility application. Solid Waste Ordinance I, second paragraph gives KCPHD
discretion to enforce the Solid Waste Ordinance and not a mandate to do so. See also,
Solid Waste Ordinance VII(E)(3)(a)(2) which authorizes the health officer to work with
persons requiring a permit to cure deficiencies and grants permissive authority for health
orders to enforce same. See also KCC 18.02.030(1), initial paragraph, which permits but
does not mandate that a NOVA be issued by the responsible officer. Enforcement of the
duty to obtain a permit, if any, was clearly permissive to the health officer and not
mandatory.
APPELLANTS' REPLY BRIEF - 19



revoking KCPHD’s consent retroactively, obviously without notice in
violation of the consent KCPHD granted to Appellant.

[gnoring any requirement for notice and the right to be heard
before a revocation of authority could obtain, revoking the authority to
operate on January 27, 2011, contemporaneous with the service of NOVA,
and construing Appellant’s operation consistent with that authorization for
periods prior to the revocation thereof, raises due process, ex post facto,
and estoppel issues. This is not a case parallel to Radach v. Gunderson,
39 Wn.App. 392, 397, 398, 695 P.2d 128 (1985) or City of Mercer Island
v. Steinmann, 9 Wn.App. 479, 481-3, 513 P.2d 80 (1973) or the line of
cases that follow them. In Radach, the agency erroneously issued a
permit in violation of a statute and ‘balancing the equities, the court
enjoined Gunderson from constructing improvements in reliance on the
agency’s erroneous grant; the court further held that damages should be
paid by the agency to Gunderson for losses resulting from the injunction;
here, the there was no error in granting consent to operate without an
MRW facility permit and the agency’s erroneous act is the issuance of the

NOVA to fine Appellant and compel it to close and conduct testing on its
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transfer facility notwithstanding the consent by the agency rendered
issuance of the NOVA in conflict therewith void.

Respondent misstates the due process issue by confounding it with
its police authority. The due process issue arose when Respondent
lawfully excused Appellant from compliance with a permit if it sought the
permit and then, after Appellant performed, Respondent cancelled, here
retroactively, the right to operate it had granted. As a result of the specific
consent during the permitting process, Respondent had a special
relationship with and owed a special enforceable duty to Appellant. It
breached that duty by issuing the NOVA. Radach, p. 397. Further, as a
result of that special duty and Appellant’s enforcement rights thereunder,
Respondent could not retroactively or unilaterally abrogate Appellant’s
rights thereunder in conflict with its agreement. It owed Appellant notice
and a right to respond either as a function of its duty or under general
principles of due process. Rhod-a-zalea & 35" St. Inc. v. Snohomish
County, 136 Wn.2d 1, 9, 959 P.2d 1024 (1988) clearly recognizes the
right, albeit unvested, as a protected right which requires notice and a

hearing before, not after, revocation.
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While the vested rights doctrine addressed in Rhod-a-zalea, id., is
generally applied to vested rights in land use or under land use permit
applications, its analog applies more broadly because it “implicates
constitutional protections and prevents a retroactive application even when
the legislative intent is clear”. Real Progress, Inc. v. City of Seattle, 91
Wn.App. 833, 840, 841, 894, 895, 963 P.2d 890 (1998), Moran v. City of
Seattle, 179 Wash. 5535, 560, 38 P.2d 391 (1934), Gillis v. King County, 42
Wn.2d 373, 378, 255 P.2d 546 (1953). Here, there is not even a statute,
but an act by the Kittitas County health officer exercising ‘police powers’
that gives rise to a retroactive termination of a permission granted by him
and upon which Appellant had a right to rely.

It is the case that a subsequent police power regulation may modify
the use; however, the regulation cannot do so retroactively or even
immediately and must ‘amortize’ their effects to the right holder. While
‘nonconforming’ use rights were the gravamen of Rhod-a-zalea, id., as in
this case, the claim that police power, wrongfully applied, trumped the
right on an immediate basis is common to this case and was rejected

therein.
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V. CR 60/Judicial Estoppel. Respondent mistakenly argues that

Appellant’s motion for clarification was either mischaracterized or
untimely. Neither is the case. The motion asked the Superior Court to
rule on an issue, the pending CR 60 motion, that it had not ruled upon in
its decision to the companion CR 59 motion.”* The CR 60 motion subject
to the motion for clarification was timely and based on newly discovered
evidence. The motion for clarification additionally supported the subject
CR 60 motion with additional newly discovered evidence relating to the
knowledge and motive of Mr. Rivard, the declarant that reversed his
declaration testimony on a key issue before the hearing examiner, the
presence of PO16, a DW. The new evidence was relevant to the additional
request for relief under the CR 60 motion for an order of judicial estoppel.
The motion for clarification was filed within one year after the Superior
Court’s decision on the companion CR 59 motion and within three (3)
months after the additional newly discovered evidence was freed of

Respondent’s temporary restraining order, long after the time for a CR 59

*2 The motion was brought at the instance of an order by the Commissioner of this Court
issued June 13, 2013, filed in this court.
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motion had passed.” Thus, the motion is within one (1) year of the
decision on the CR 59 motion, timely for motions based on newly
discovered evidence, and because misconduct by Respondent is
implicated, not subject to the one year limit at all.**

Under the abuse of discretion standard, the Superior Court’s
decision stands unless it adopts a manifestly unreasonable view, rests on
facts unsupported in the record, or applies an erroneous legal standard.*
Here, under the facts, Appellant had no legal duty to obtain the MRW
facility permit it was ordered by KCPHD and then the NOVA to obtain
and for which it was held subject to the punitive provisions of the NOVA.
The Superior Court failed to reverse for newly discovered facts were
brought to its attention that P016, the DW upon which the hearing
examiner based its decision was not in fact present at Appellant’s facility.
Appellant’s new evidence showed that Respondent was aware that the
alleged PO16 was in fact D016 a moderate risk waste and that PO16 was

not present. Together, these called into to question the hearing examiner’s

* A motion for clarification is timely without regard to limitations imposed on motions
to sct aside judgments under CR 60. Kemmer v. Keiski, 116 Wn.App. 924, 933, 68 P.3d
1138 (2003).

" See CR 60(b)(3) and (4) and second unnumbered paragraph thereof.

* State v. Phiengchai Sisouvanh, 175 Wn.2d 607, 623, 290 P.3d 942 (2012)
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decision based on the presence of PO16. The Superior Court ignored the
facts and applied the wrong legal standard in failing to set aside the

judgment and remand.

VI.  Conclusion. Respondent raises no meaningful issues to its lack
of jurisdiction over Appellant’s operation and Appellant’s argument based
thereon. The issue, if not the legal argument, was raised to the hearing
argument and both were raised to the Court below. Respondent’s lack of
candor as to its knowledge and intent respecting the demand for an MRW
facility permit masked the jurisdiction issue. Principles of judicial
estoppel should bar Respondent’s argument based thereon. Respondent
fails to address the proposition that it was not entitled to terminate a right
granted by it to a person under a special relationship with it, either by
contract or due process, without notice and a hearing. Respondent has
further failed to show how the public nuisance cited in the NOVA
supports the abatement order therein. Respondent did so in violation of
Appellant’s rights. Appellant was not tardy in filing for relief under CR
60. Respondent’s continued misrepresentations invoke principles of

judicial estoppel requiring reversal or remand.
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DATED this 15th day of August, 2014.

Attorney for Appellants

Qé%///é% s

Leslie A. Powers, WSBA #06103
Powers & Therrien, P.S.

3502 Tieton Drive

Yakima, WA 98902

Email: powers_therrien@yvn.com
Phone: (509) 453-8906
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CERTIFICATE OF SERVICE
I certify under penalty of perjury under the laws of the State of
Washington, that on this day I served a true copy of this document on the

following, properly addressed as follows:

NEIL CAULKINS by:
Deputy Prosecuting Attorney , ,
L X__ US First-Class Mail, postage
Kittitas County prepaid
Ellensburg, WA 98926

Facsimile Transmission

I |

Ph: 509-962-7664 Electronic Mail
Fx: 509-962-7060
Em: neil.caulkins@co kittitas.wa.us
Em: angela.bugni@co.kittitas.wa.us
KENNETH W. HARPER by:
Attorneys for Respondent X US FirseClass Mail
Menke Jackson Beyer, LLP = pr ep;riilt— ass Mall, postage
807 North 39th Avenue ___ Overnight Delivery
Yakima, WA 98902 __ Facsimile Transmission
Ph: 509-575-0313 X __ Electronic Mail
Fx: 509-575-0351
Em: kharper@mjbe.com
Em: kathy@mjbe.com
CLERK OF THE COURT by:
Court of Appeals, Division I X US First.Class Mail
500 North Cedar Street o prep;riilt“ st postage
Spokane, WA 99201-1905 __ Overnight Delivery
Ph: 509-456-3082 Facsimile Transmission

Fx:509-456-4288

by %15l

Signed Date

=
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James Rivard

From: Granberg, Richard L. (ECY) [DGRA461@ECY WA.GOV]

Sent: Thursday, January 21, 2010 9:11 AM

To: Neet, Wendy (ECY)

Cc: Bleeker, Gary (ECY); James Rivard

Subject: FW: Chem Safe

Attachments: image001.png@01CA9432.80BASET0; image002.png@01CA2432.80BASET0
Wendy,

Here is documentation of the improper, or failure to adequately report annually as a transfer
facility since the initial notification in 2002 that we spoke about earlier today.

Richard Granberg

Hazardous Waste and Toxics Reduction Program
(509) 457-7147

FAX (509) 575-2809

dgrad461@ecy.wa.qov

From: Wolfe, Tonya (ECY)

Sent: Wednesday, January 13, 2010 9:27 AM
To: Granberg, Richard L. (ECY)

Subject: Chem Safe

When they originally applied for the RCRA ID # in 2002 they marked Transfer Faciiity but since then
each year of Annual report they have not marked Transfer Facility.



dufes Annual Reoort Ste™ Emvironnrents r‘lt‘flL:UlG"'»

WAHODOO17335

RCRA Site 1D: Chem Safe Erwtr‘;r.me 3l Inc|
N _ 400 § MATH
Facility / Site ID: 58926155 FITTITAS, ¥4 B8E3L
Site ID History
Type Status Legal Owner Submijtted Effective ey
Revised: RYZOO8 XQG  Chent Safe Envircnmental Inc 3/23/2009 12f31/2008  Yes ew
Revised: RYZ0D7 XGG  Chem Safe Environmental Inc 2/12/2008 12/31/2007 Yes View S
Revised SGG  Chem Safe Envirenmental Inc 8/6/2007 8/6/2007 e £mend Celete
View fring
Revised: RY2006 SQG  Chemi Sefe Environmentsl Inc 2/7/2007 12/31/2008  Yes Wiew Fru
Revized: RY2006 XQG Chem Safe Envirenmental Inc  2/7/2007 12/31/2006  ves Wiew Fring
Revised: RY2005 SQG  Chem Safe Envircnmental Inc 3/7/2006 12’31/2005 Yes View Frird
Revised: RY2004 5QG Chem Safe Environmiental Inc  3/28/2005 12/3172004  Yes Yiew
AR: RY2002 XGG Chem Safe Envircnmental Inc 4/26/2004 12/31/2003 Yes Wiew
AR RYZD0Z MQG Chem Safe Environmental Inc 3/3/2003 12/31/2002 No View Frint
MQG Chem Safe Environmental Inc  2/19/2002 2/19/2002 No Amend Delete
View Print

Here is their Transporter ID # and they do file their yearly reports correctly:

le: Annual Report Staff Environment: Production

RCRA Site 1D WAHQQOOOSlGQ ‘ ; Cbem Safe Environmental Inc Transporter

L ~ : ©o0 400 S MAIN TRANSPORTER
Facility/Site 1D: 15673162 KJTTITAS, WA 98934
Site ID History y .
Type Status Legal Owner Submitted - Effective E-Filer

Revised: RY2Z008 XQG Chem Safe Environmental Inc  3/23/2009 12/31/2008  Yes View Print
Revised; RYZ007 XQG Chem Safe Environmental Inc 2/12/2008 12/31/2007  Yes View Frint
Revised: RY2006 XQG Chem Safe Environmental Inc  4/16/2007 12/31/2006 No View Print
Revised: RYZ2005 XQG Chem Safe Environmental Inc  3/7/2006 12/31/2005  Yes few Frirt
AR: RY2004 XQG Chem Safe Environmental Inc 3/29/2003 12/31/2004  Yes View frint
AR: RY2003 XQG Chem Safe Envircnmental Inc 3/31/2004 12/31/2003 Yes View Print
AR: RY2002 XQG Chem Safe Envireonmental Inc 3/3/2003 12/31/2002 Mo View Print
Revised XQG Chem Safe Environmental Inc 2/18/2002 2/19/2002 HNo Amend Delete

Miew Prirt
AR: RY2001 SQG  Chem Safe Environmental Inc 2/27/2002 12/31/2001  No View Print
AR: RY2000 SQG Chem Safe Environmental Inc 2/14/2001 12/31/2000  No View Print
AR: RY189% 5GQG Chem Safe Envircnmental Inc  2/14/2000 12/31/198%  No View Frint
New MGG Chem Safe Envircnmentasl Inc 4/8/1999 4/8/1999 Mo mend \t,iew
Prn
Let me know if you would like additional information. Thanks Tonya
Tonya Wolfe
2 R
- L

{

=



Hazardous Waste & Toxics Reduction Program
(360) 407-6023 '
twold61@ecy.wa.gov
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From:’ James. Eg'yﬁ[gj:

Tos' Granberq, Risha! L LECO; Suzatoe | @A&K&L

Ce: - Plecker, Gary (ECYY; Nmmmﬂ&m
Subject: RES ChernSafe Uperations Plar - Questions mqarc“mg bﬁm of smmnt

. Dates wmem.m rmm:w 09, mn a 50:55 AM 2

Sounds like Dick and Suzanne are available Monday-Wednesday next week. fm avallable then tos.

o fc;a‘e_y and Wendy?

: f?l/E iensburg WA 98926

% ‘md v ber ] \mianﬂn of }a
mrmtsm '&mdmstands rh:

;,:,Env mnmen&ai Health ‘Superwsmr ' e :
i ‘,J‘jlrzterim Co-Administrator sztas Caunty F‘ub! ic Hadlﬂ‘l E}epgzrtmgsm
507 N, Nanum St., Suite *BZ

oy "sent, “fu&sday Febmary aa zcm m-
‘To' Suzanne. Becker

e e S g

. Sub]ect' RE:

o N A meetmg wauld be great

' me* Suzanifie Bed(er {xmﬁm. suzanne, becke@m.kitmas wa s
- Sent: Tuesday, February 08, 2011 10: 491\M ' S
. To: Granberg, Richard L. (FC*{} s ' :
- Cc: Rivard, James (DOHI); Bleekar, Gary (&{;‘x‘), Na@t W&nﬂv (Lf;Y) g
(:hzz:mSafe E)gzeratmns Plan» Qumuans re,gards ng bgpe ef permlt

w‘csuid real y apgprﬁma%e ﬂ 3 am avadable Thufsdav and Fndav th?&

wagk and Mandav thmugh Wednesday next weezk

000129




And again, thank you 'for YOUr responses. Pl take a look at the WACsand’CSfi"s operating plan to
see if _!vha‘ve more questions regarding how we might want to work our permit and any restrictions

Sunn{w Becker ;
: Cm | Deputy Pmsecutmg Attomey '
Kittitas County
| 205 W. 5th Ave, Rm. 213
Ellensburg, WA 98326
(509} 9627520 (Main)
g fisﬁssg9’6;4{::.6:.;:’:";5(%@

: .,\c.“*f.l( L AU e il mx! ty I}m .:nh& s»isfiﬁ" be receives by ff:c‘,h‘iitim,{;-""

iy *—xm L33 'm‘m A may be \!Jf)j?’ti
smecne mﬁz,r l}:lm :

L qmes? rems

L ilzzc:hard Emnbez*g i o ' G
[ ;Hazaréoug Waste and Toxxcs Qeduman Program '

(509) 457-7147

 FAX (509) 575- 2869 o

o dgm%l@ecy wa gav

| . €cz Rivard, James (DOHi

Sent: Monday, February 07, ?011‘i:58 PM -

meﬁz ranne 8eckar [mai e, bet:ker@m kntmas wa. us‘j
To: Granberg, Richard ‘

ECY)
; };Blee}f;esf, Gary' (EC‘{) NEE(? Wendy (ECY)
o '5Ubject" &E* Chemfiaf‘e anratzons Plan = Que:suons regarcf ng type of perm

» ;’.’H! Rxchard

3 :Thania yau fsr yaw Iw:lp \m{h th153 $c: i understand your gsmperty you wwukj mm:d&r !hts to be
Ifmth a moderam rzskwasta f’amhty nee ng a merm:t from KE?HE canda tranafﬁf fam fity that waul@

" need to reg;stgr wﬂ:h DGE rf thes fae;zfiw is o mg to keep aperatmg in thet same manner that it has in
the past. .



- Yes, cantinued MRW activities require CSI to have a permit issued by the
KCPHD, and they must also have a current/valid notification to Ecolegy that
fhey are also operating as a 10-day transfer facility. In addition, €SI must be

n ccmpitmm with the MRW permit cmd with the transfer facility requir emenf‘s
as smred in WAC 1/3 303- 240((::)

Cifthatis {he case, then Lwould apprecnam it tf you Louid comment on my unfierstandmg of what

L apemzoas can oceurina ‘moderate nsk waste fac.*iaty A moderate risk waste facility is fimited m ‘
o 1) acceptmg MRW fmm 506 am:i Household users (i.e. the SOG and household users transport

“their waste to the iacr:iny} and any waﬁm that v:zm tmnsported ona bil 1 af tar.}mg on)v (na
hazardou:» waste mamfest)

- What types of waste can be t
l%’ ;:hemaafa pi ks up dang&:mns ;

pmted c}n abz af adtﬁg? : AN
Sie from a SQG then the wéit& ’zmxst be mz:mfegted ai .
and can onty I:m kept at the tram‘fer facw iW fOi‘ Tiﬂ«da‘:f‘i mrmcti’

" *Depem}mg upon ’the Ecnguagza in 1he. parmw a MRW Eac;lx?y is mdaed cm!y'“

par*mzﬁad to ac:cepi“ wasfe fmm households and small quantity ganemmrs I amj @
;'jf_noi' aware of any raqmm’r{xem for MRW genem‘ters to ?‘rcmspart fheir own

k”'fuf MQW waste. Although there is no requirement for MRW waste tobe
‘ transported on a uniform hazardous waste manifest, a manifest could be used

e 'for* ’frackmg pur‘pﬁseﬁ as afte‘n baem dona by CSI I am aiﬁcf not awm*&z‘s‘f cmy S

“T‘&’.ﬁ via a bz%l of admg E}epmmem of
_gh“r be i’flf far‘erﬁ ‘Hmrs my assum;:mon bat II amf

: vAnd f’ma ty 1{ C,:,:.&I ptcks up QW fmm a 5(;1(;3 Thcﬁ wm“t*ez is not requnracﬁ m be. :
- manifested af the time of pmkﬂup ‘That waste would rot be sub Jject fo the 10»
day ’treﬂs‘»fep facility mquzmmems as long os it retained its conditional
exe;mp?tﬁn but would be subject To any permit requirements as requir ed by the
KCPHD. You can see here why a solid waste transfer permit becomes so :
important for hel) ping to regu!a“fe safe ‘management of MRW. TIf hawezvew during
- ‘transport m* sfamga prsm‘ To disposal, that wdste was managad ina way that
would cause  lose its axampfmn such as being mixed with regulated waste .

or spilled sibsequently cl mneci up, i‘hen it wouk:i be iub Jec’r 1o all of ﬂqe,
£k raqmremsms of a regu?cx“i‘ed DW ‘ o

Hope ﬂfug c:ar*n‘” ies 1hmgs a m 1 SPQL«& wah Wendy cmd @czry ?hxs mcmmg (:md
we thwgh“? it may be hel pfu ;f we. all, mcludmg J' ames, scheduie a meca‘rmg to
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discuss Thase permifting, transportation, sromge and msp%m issues that CST
‘needs fo be campham with. Lef us know your thoughts on rhm idea, Thariks

Thanks ag&‘irs :
Suzanne

+ Suzanne Becker
Civil Deputy ?rmemtmg Mmmw
- Kittitas ¢ C@unty '

205w, 5th Ave, Rro.. 213

R pnaburg, WA 98976

el r‘ecmveﬁ your. _mE

- (509)962-7520 tMaml
* -*{5.9939524054} (Fax)

,ﬁent' Monc:iay, February é)”?, 0 i
“Tor Suzanne Becker: ‘
. Cex James Rivard; Bleeker, Gary' LKCY), Neet, W&nd\( {KCY) ST
P Suh;ect. REE Chems:;zfa Operat;ms i*!san Quesmnﬁ regardmg ?:ype of p(?ﬁ“m?

tio 5;12&:’13@, i

e i fﬁsf mday whﬁs; war’kmg at hamez am:i wczm‘ed Ta waﬁ‘ m’ﬁ"xf
Thad my mguimmm ol r:auEd make the proper WAC reference to your
~ question, Youare c;or‘re:(‘:‘i‘ nyour asstmption Tha‘t Chem- Sm‘a (€sT) 13!&\::;3 been -
~ transporting manifested danger*ow; waste: (DW) into their faz::hw and storing

 that waste before ’rmnspcrhng it out for disposal. Thay have pr‘evmm%y ;
 notified as a 10-day transfer famlﬁy as required by WAC-173-303~ 24()(6) w&?h
 reference to WAC 173-303-060. They have also previously notified asa
" tvansporter of DW as reqmmd by -060 as well. The second part of ywr i
"f”qae:s‘?mn concerning wha@*her or not their fccz zi‘y should be a ’sramfar‘ facili ity '
.sub iec:? to fhe 10 da\{ smmge raqmremen’g can be mnswared as yes

Har‘e is the szmmmn as’ ‘see it mncemmg wha r‘agulafes: wha? nctw ties at CSI
ond what fype of permif is required. Since mce:p‘nan of the Chemwfmf@
; busmesﬁ a? a prevmus Iam?mn in K;ﬁs?as Caunfy and a mGVE Yo the cur'ren?




location, activities have always been intermingled between collection, starage,
~re-packaging and shipping of moderate risk waste (MRW) as well as to
transporting and receiving manifested DW and storage of that waste prior fo
shipping of f-site for disposal. The MRW acfivities are regulated by WAC 173~
350 and the DW activities are requlated by WAC 173-303. These distinctly
~ different activities are sometimes hard to verify during mgpecmn unless -

- proper records are kept. €SI has been ne Jhgezm in kee:pmg Thasa pr ope:r
_recurds in The pam’ : .

o @nﬁ camdr\‘tcm for *:“»mcs!i qmn‘my g@nwamrﬁ {Ca‘[ cI!en%‘s} tg mammm ‘thw' e

Sl waste as csndt'rmnaliy exempt from all of the mqumemems of WAC 173~ 303 g B
e ;?Hay musf send their waste toa fmniz?y pe,rmz*%"t*ed o manmg@ MRW tmda P T

~ chapter 173-350 which is operated in accordance with state andlocal

L -_"/reﬁgulahons and consistent with the applfc:ab local hamrdaus waste p lon tha? A R

. has been appmwﬁi by the depqﬁmen"t” which is stated in WAC 173-303-

S O?Q(S} Th:s means ~rkm C$T is puTng a i nf ?haw MRW‘ ' ers mﬁ* of

o iré:qurmmani’ I” has baen re:s:smnf t‘a a‘m‘am ‘tha*‘ parml’r wh;ch has Kad Thf: e
; 3;1(:#?1‘?(13 Caun“i'y Hmifh Daparé‘mem wﬂh cancurr)enm mnd,asmsmnca fmm

“kﬁ}nc:a CSI is mmpimm' w;“rh fha’r perm;t Eca ﬁgy wil I be abla 10 bezﬂ'er mnm?ar i
c:omphanc:a wwh WAQ 173 3()3 fm* ‘rmr‘ts;wr*f?m and IO Trcm fer fam ﬁy

ab(}iﬁ‘ wh , Parms? am:i naf:fxcﬁfmﬂs C“:}}i is re;qusr*e«;i *h; have ”Ihanks
% Ebnc:k Haz:cxrdmg Was T’a Spamcxhsrlrnspecfw

thard Grenberg : : :
. Hazardous Waste cm{;( Toxics Qeduc:mn ngmm |
(509) 457-7147 R |
. FAX (509) 575- 2809

dgméﬁl@acy wa.gov

s ’me Sumnne Secker [max'%m suzanne becker@m k:tistas.wa us}
Sent: Friday, February 04, 2011 10:07 AM

S Yoz Bleeker, Gary (ECY); Neet, Wendy (ECY); Rivard, James (DOF h) Granbcrg, Richard L (EC‘{)
e _"Submct. Chem‘?af& G}perattans Plan - Questions s‘ega:dmg type af’ perm;t o

Hettc‘ R
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wasie mamfi: 1) who stote

Thank you so tuch for working with us regarding ChemSafe. As | have become more familiar with
Washington’s regulations regardmg transport am:i cf;spnsa af hazardous waste, [ have some

WA{‘ 73 350~3&0 slates

tl} Mm!mate risk wm& f'rmo‘( ﬂr ﬁ,}pufam!r{v

{3; H:nssamm is apphc_ Ie to:

- i} Any facility that
’s’)‘t(“ 173:350-100; -
Eu} Persions Lransp ort.ng,iﬂm’s mmg uily
MRW Tor mor

'wnemcm evmm’

(m} Mobslu s;%emsd

. Suzanne

§uzanne Becker

: ME E}epuiy Pmae?:utmg Attmnay :

?icg‘ei{ 53:1’ e;zc‘? !i_r’af;wv sﬁj&f&ﬂilmfie?ﬂ dm‘zwzmmz oreoy 'y

m x\.m* mhwm&

i :n!l af l*n:imgf [M"{W that 15
mn ten d. s dvay smgﬁu tr:camm :-md

quesnons regarﬁmg permmmg thx*s fam m; asa maéeme risk Waste fac; ity vs. a transfer facility.

acwpts 5egregzred sahd ms*te c:xreg;anzed as mm‘er:ne ¥ zsk wasma mfiw £ deﬁucd in

¢ ot ‘.thp@d usmg x mecrm mmrdma

ef *:mfz{w H’w Jﬂk}'ﬁi br :ciaphmw L .*i dcf‘;uw lﬁc* ox‘mm:

[Serailavaiam B
RGN En za aeehibsive o ra«mfs

Al gmad s

: j masw i a@wﬁ'@mmam&twmsmm

't'ﬁs‘a.ktfes Sl b resened By he kit (:uum et
Ee sibioch 6 public Juc;«::mm dar h g;w 43 Sa‘
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" James Rivard

. From: S S §eakaf, Gary {ECY} cgbte«aal@scvw;x G(}V:»
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Kittitas County Board of Health
Ordinance Number 1999-01



c. All waste tire carriers, and businesses transporting more than five (5) waste tires generated by their

KITTITAS COUNTY BOARD OF HEALTH
ORDINANCE NUMBER 1999-01

SOLID WASTE REGULATIONS

July 15, 1999

oooooooooooooooooooooooooooooo

oooooooooooooo

SECTION VI. SOLID WASTE HANDLING FACILITY STANDARDS

A. General Facility Requirements
1. Applicability.

a. All facilities which are subject to the standards of Chapters 173-303, 173-304 or 173-351 WAC or
the amendments thereto, and all solid waste handling, storage, collection, transportation, treatment,



¢. All waste tire carriers, and businesses transporting more than five (5) waste tires generated by their
.............. g, recycling, recovery, and final disposal facilities subject to these regulations

are required to obtain permits. Single-family residences and single-family farms who generate

waste on site are exempt from these permit requirements provided that the applicable standards of

Section 1V are fully complied with.

b. Permits are not required for corrective actions at solid waste handling facilities performed by the
state and/or in conjunction with the United States Environmental Protection Agency to implement
the Comprehensive Environmental Response Compensation and Liability Act of 1980 (CERCLA),
or corrective actions taken by others to comply with a state and/or federal cleanup order provided
that:

(3) The facility standards of Chapters 173-304 and 173-351 WAC and Sections [V.B. and VI.A.3.
are met; and

c. Effective Dates.

(1) Existing facilities will operate under the terms and conditions of their existing permits valid on
the effective date of this regulation. After the expiratin date of existing permits, these existing
facilities shall meet the requirements of this section.



effective date of this regulation.

2. Solid Waste Handling Permit.

No solid waste disposal site or facility, solid waste handling facility, shall be operated, established,
substantially altered, expanded or improved until the county, city or other person operating or
owning such site has obtained a Solid Waste Handling Permit from the Health Department pursuant
to the provisions of this section.

Procedures for Permits.

(3) Once the Health Officer determines that an application for a permit is factually complete,
he/she shall refer one (1) copy to the Central Regional Office of Ecology and one (1) copy to
Solid Waste Programs for review and comment.

3. Facility Standards.

a.

The following Ecology facility standards are hereby adopted by reference:

(1) WAC 173-304-467: Financial Assurance for Public Facilities, except for municipal solid
waste landfills regulated under Chapter 173-351 WAC.

(2) WAC 173-304-400: Solid Waste Handling Facility Standards.
(3) WAC 173-304-405: General Facility Requirements.

Out-of-County Generated Solid Waste. No out-of -county waste shall be accepted unless the Health
Officer has reviewed and presented all pertinent information to the Board of Health for their review
for either acceptance or denial. The Board of Health shall then forward their recommendation to the
County Commissioners. The County Commissioners shall either accept or deny the Board of
Health recommendation.

Disposal Site Inspection and Screening. If during inspections of solid waste handling facilities the
Health Officer observes waste suspected of being regulated dangerous waste, the Health Officer
shall have the authority to require the site operator to segregate and hold any such waste. If the
Health Officer determines that testing is required to identify the waste, the generator shall be
responsible for such analysis. If the generator is not known, the site owner or operator shall be
responsible for such analysis. The disposal site owner, operator, and/or attendants shall have
similar authority not to accept suspect wastes. All generators of dangerous wastes shall be subject
to the conditions of the Dangerous Waste Regulations, Chapter 173-303 WAC. The site owner or
operator will assume responsibility for disposal of the waste if the generator is unknown. The site
owner or operator shall maintain records of loads refused as suspected dangerous wastes. These
records shall include name and address of generator or transporter, license plate number of the
transporting vehicle, description of waste and reason for refusal. The site operator shall refer this
information to the Health Officer as soon as possible.

KCHD ORDINANCE 1999- 25 SOLID WASTE REGULATIONS
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Moderate Risk Waste
Fixed Facility Guidelines

Publication No. 92-13
March 1992
(Revised May 1993 and December 1995)

a Printed on Recycled Paper



IV. REGULATIONS, CODES, AND STANDARDS

APPLICABILITY: This section applies to both MRW Fixed Facilities and Limited
MRW Fixed Facilities. Also, see Subsection A. on page 19.

There are existing codes and regulations that will be applied, as appropriate, to the operation and design
of MRW Fixed Facilities. The current codes and regulations must be interpreted as they apply to the
specific local facility(ies). These local interpretations will shape both the operations and the final design.

There are many sets of regulations, codes, and standards that could conceivably be brought to bear on the
eventual design and implementation of an MRW Fixed Facility. The following text highlights those
which appear to be most useful in developing the final operating and design parameters and are likely to
be used for permitting and approval criteria. Although these various requirements may initially appear
unconnected, they are typically developed with consideration for, and often with reference to associated
codes and standards. As such, they typically act as a uniform and comprehensive body of requirements.

The interrelationship between the primary regulations, codes, and standards at the local and state level are
shown on Figure 2. This figure shows state and local regulatory relationships separately; however, in
practice, these regulatory domains also interrelate. For example, the MFS are used at both the state and
local level and Ecology often provides technical assistance to local health authorities on solid waste
permitting issues. Similarly, the various uniform, national standards and codes are relied upon by both
state and local agencies/officials.

Prima Environ. Re gulatory
Relationships at the State Level

Responsible
Agency

State
Regulation

Supporting
Codes &
Rules




Typical
Permits

Key Local
Officials

Local Plans,
Codes, and
Ordinances

A. Applicability of Requirements to Different Facilities

In general, the more varied the types of wastes accepted, the larger the quantities, and the more
sophisticated the handling techniques employed at an MRW Fixed Facility, the more sophisticated
and detailed the operations plan and final design should be. The existing requirements, referenced
below, differentiate between the various levels of hazards, potential threats to human health and the
environment, and the type of activity involved. For example, a facility that accepts only known
substances, lab packs all MRW in drums, and expects to receive and ship MRW to fill only ten
drums per year will have a relatively low potential human and environmental threat. This would be
in comparison to a facility that receives unknown substances of potentially high hazard and MRW in
large volumes that is then bulked before shipment, or treated onsite. Applying the same set of
regulations, codes, and standards to different individual facilities, will result in different
requirements for final design and operation.

B. Regulatory Framework

MRW Fixed Facilities are regulated as a type of interim solid waste handling facility. This regulatory
status applies so long as only HHW and conditionally exempt SQG wastes are accepted. A waste
acceptance protocol needs to be established to assure maintenance of this regulatory status. If waste
is accepted from a fully regulated hazardous waste generator, then the MRW facility will be
regulated as a hazardous waste Treatment, Storage, and Disposal (TSD) facility until all waste is
removed. Because MRW facilities do not usually hold permits to operate as a TSD, such an MRW
Fixed Facility would immediately be in violation of the Dangerous Waste Regulations.

As a solid waste handling facility, an MR W Fixed Facility can be permitted by the local health
authority. This process is much easier and quicker than the permit process for a hazardous waste
facility under the Dangerous Waste Regulations. However, the nature of the materials received at an



MRW Fixed Facility are significantly more problematic to handle in a safe and environmentally
sound way than other solid wastes. MRW Fixed Facilities perform some functions and activities
typically found in fully regulated hazardous waste TSD facilities.

In order to account for the dichotomy between some of the TSD-like operating features of MRW
Fixed Facilities and their solid waste regulatory status, the following regulatory approach has been
chosen. For general environmental protection, the existing solid waste Minimum Functional
Standards should be used, as described below. For additional operation and design requirements,
existing health, safety, building, and other existing appropriate regulations, codes, and standards
should be used.

The existing (non-Ecology) requirements are typically based on national and uniform codes and
standards. These codes and standards differ from Ecology's regulations by relying on categories of
equipment safety, empirical design data, human health and safety hazards, or materials
classifications to trigger their application, rather than waste classifications. This regulatory approach
allows for environmental and human health protection at MRW Fixed Facilities handling hazardous
substances. A brief compilation of the Washington regulations that need to be reviewed and applied

to MRW Fixed Facilities, as appropriate, are shown in Table 4.

TABLE 4

SELECTED WASHINGTON REGULATIONS AND REFERENCES

Washington
Regulation

Subject(s)

Technical Assistance and
Interpretation

Chapter 173-304 WAC,
Minimum Functional
Standards for Solid Waste
Handling

Applied to MRW Fixed Facilities (see below)

Local Health Authority
Ecology Regional Office

Chapter 173-303 WAC,
Dangerous Waste Regulations

Generator Status
EPA/State ID# and reporting requirements

Ecology Regional Office

Chapter 296-24 WAC,
General Safety and Health
Standards

Part A-1 Education, Medical and First-Aid Requirements

Part A-2 Personal Protective Equipment (PPE)

Part E Hazardous Materials, Flammable and Combustible Liquids; storage,
design, ventilation, container requirements, wiring

Part G-2 Fire Protection

Part G-3 Fire Suppression Equipment

Part L Electrical

Department of Labor and Industries
Division of Industrial Health and Safety,
Voluntary Services

Chapter 296-62 WAC,
General Occupational Health
Standards, Volumes I and 11

Parts A,B,C  General, Records, Hazard Communication

Part E Respiratory Protection (classification, selection, use, etc.)

Parts H,I Air Contaminants (Permissible Exposure Limits, (PELs),
etc.)

Part K Hearing Conservation

Part L Ventilation and Emergency Washing

Part P Hazardous Waste Operations and Emergency Response

Part Q Hazardous Chemicals in Laboratories

Department of Labor and Industries
Division of [ndustrial Health and Safety,
Voluntary Services

C. Minimum Functional Standards for Solid Waste Handling

MRW Fixed Facilities are considered interim handling solid waste facilities of a unique type.
As such, the following guidance for the design, construction, permitting, and operation is
provided and may be used in the future update the Minimum Functional Standards (MFS).




Unless exempted from the solid waste facility permitting process as a Limited MRW Fixed
Facility, all MRW Fixed Facilities should be designed, constructed, and operated so as to:

I.

10.

11.

12.

13.

14.

Obtain a solid waste handling permit before construction through submission of an
application addressing each issue listed below as part of the preliminary engineering
report/plans and specifications for the facility, in accordance with WAC 173-304-
600(3)(a), Permit requirements for solid waste facilities, except as noted below;

Comply with WAC 173-304-405, General facility requirements, except (2)(e), (2)(g),
(4)(d), and (6);

Comply with WAC 173-304-407(1) through (5), General closure and post-closure
requirements, assuming there will be no remaining waste or onsite contamination at
the end of the closure activities;

Be surrounded by a fence or natural features that restrict access to the site;

Provide a lockable gate to control public access;

Be sturdy and constructed of easily cleanable materials and provide secondary
containment for all MRW;

Be accessible by all-weather roads
Restrict public access while on site to unloading areas;

Be designed and serviced as often as necessary to ensure safe handling, appropriate
MRW removal, and adequate collection and storage capacity at all times;

Be designed to exclude underfloor spaces and underground storage tanks, except for
secondary containment spaces, pipes and/or sumps;

Have an adequate buffer zone around the operating area to minimize noise and dust
nuisances, and have a buffer zone of fifty feet from the active area to the nearest
property line in areas zoned residential;

Comply with local zoning, fire, and building codes including approved local
variances and waivers;

Divert run-on water;

Provide pollution control measures to protect surface and ground waters, including
run-off collection and discharge2 from active areas” designed and operated to handle
a twenty-four hour, twenty-five year storm, with impervious surfacing in all active
MRW handling and storage areas;

2NOTE: If collected run-off water is contaminated, it must be treated before being discharged or disposed of as a regulated waste water or
hazardous waste depending on analysis of the contaminated water.

2 An “active area” is



16.

17.

18.

19.

20.

21.

Provide pollution control measures to protect air quality including any
applicable requirements of the Clean Air Washington Act of 1991;

Prohibit scavenging (this does not preclude materials exchanges);
Provide attendant(s) on-site during hours of operation;

Comply with Department of Labor and Industries Standards for health and safety,
including Chapter 296-62 and 296-24 WAC (these requirements cannot be
foregone by a solid waste handling permit exemption);

Have a sign readable from a distance of at least 25 feet that identifies the facility
and shows at least the name of the site, hours during which the site is open for
public use, and, if applicable, what constitutes materials not to be accepted, and
other necessary information posted at the site entrance;

Have communication capabilities to immediately summon fire, police, or
emergency service personnel in the event of an emergency; and

Remove all wastes at closure, as defined in WAC 173-304-100, from the facility
to a permitted facility.
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7.2 ANALYSIS OF CURRENT CONDITIONS

7.2.1 MODERATE RISK WASTE

Moderate risk wastes are hazardous wastes produced by households, and by businesses and
institutions in small quantities. Commercial and institutional generators of hazardous waste are
conditionally exempt from full regulation under the HWMA, provided that they do not produce
or accumulate hazardous waste above specified quantities defined by Ecology (quantity
exclusion limits). These “small quantity generators” produce hazardous wastes in quantities that
do not exceed the following State regulatory limits:

e 220 pounds (100 kg) of dangerous waste per month or per batch.
e 2.2 pounds (1 kg) of acute or extremely hazardous waste per month or per batch.

In addition, to maintain its status as a small quantity generator, a business or institution may not
accumulate more than 2,200 pounds of dangerous waste or more than 2.2 pounds of acute or
extremely hazardous waste at one time.

Drop boxes located at the Upper County Transfer Station in Cle Elum and at the Moderate Risk
Waste Facility in Ellensburg are used to collect used motor oil, antifreeze, lead-acid vehicle
batteries, and household batteries for recycling on an appointment basis only. Residents are
instructed to collect all of the waste in a box, and to categorize the waste as much as possible
(i.e., solvents, thinners, mineral spirits together in one box, paints in another box, garden
products in another, etc.). Residents are further instructed not to mix products, and to keep the
products in their original containers or to label products that are not in their original containers.
When residents arrive at the facility, a waste specialist directs them into the HHW facility, and
unloads the waste from the resident’s vehicle.

The Kittitas County Moderate Risk Waste Facility
(MRWEF) offers an opportunity for local businesses to
dispose of their hazardous wastes for a fee to cover
disposal cost. This opportunity is offered to pre-
registered businesses that are classified under the Small
Quantity Generator status. Hazardous wastes generated
from Regulated Businesses (businesses that exceed the
above definition) cannot be accepted. Business owners
classified as Small Quantity Generators must contact
Solid Waste to schedule an appointment for the waste
specialist to inventory the waste, estimate the disposal
cost, and complete the requisite paperwork. Following the inventory, the business brings the
waste to the MRWF facility, where it is unloaded by a solid waste specialist.

Usage information for the Moderate Risk Waste Facilities is provided in Table 26.
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Table 26. Moderate Risk Waste Facilities Usage

Material Collected

Household

Hazardous

Waste

~ (pounds)
2004 368 126 4,890 735 36,792
2005 421 3 17,382 935 17,382
2006 512 45 12,249 1,109 55,480
2007 470 31 14,935 1,058 62,265
2008 515 21 11,950 555 74,285

In addition to the MRW facilities, there is an extensive in-County network of locations that

accept batteries for proper handling:

Cle Elum
o Carpenter Library, 302 Pennsylvania Ave.
o Cavallini's Pharmacy, 106 E. First St.
o Cle Elum Safeway Grocery, 804 W First St.
Easton
o C.B. General Store and Lodging
Ellensburg
o Bi-Mart, 608 E Mountain View Ave.
Downtown Pharmacy, 414 N Pearl St. Ave.
Ellensburg High School, 1300 E 3rd Ave.
Fred Meyer, 201 S Water St.
Jerrol's Book and Supply, 111 E. University Way
Kittitas County Solid Waste, 925 Industrial Way
Rite Aid Pharmacy, 700 S. Main
Valley View Elementary School, 1508 E. Third Ave.
o Woods Ace Hardware, 310 N Pearl
Kittitas
o Country Hardware, 117 N Main St.
Roslyn
o Harper Lumber Company, 18 Pennsylvania

®
O 0O 0O 00 O0O0

The Solid Waste Department is responsible for collecting the batteries
from fifteen point-of-sale collection sites, storing, and labeling them
for shipment to a treatment storage and disposal firm contracted by the
County.

Waste oil can be recycled at three self-serve recycling tanks:

e Solid Waste Department
925 Industrial Way
Ellensburg, WA

Final Draft 7-3
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Monday - Saturday, 8:00 am - 4:00 pm
¢ Cle Elum Transfer Station
50 - #5 Mine Road
Cle Elum, WA
Tuesday - Saturday, 8:00 am - 1:00 pm and 1:30 pm - 4:00 pm
e Cle Elum Hardware & Rental
811 W. Davis Street (S.W. of Safeway Grocery)
Cle Elum, WA
Monday - Saturday, 7:00 am - 6:00 pm; Sunday, 8:00 am - 5:00 pm

7.2.2 HAZARDOUS WASTE

Businesses or institutions producing or accumulating hazardous waste above the quantity
exclusion limits are required to meet a stringent set of regulations when storing, handling, and
disposing of their hazardous wastes. In addition, these fully regulated hazardous waste
generators must comply with extensive waste tracking and reporting requirements. Small-
quantity generators must meet certain requirements for identifying and managing their hazardous
wastes, but are exempt from portions of the waste tracking and reporting requirements.

Within the County’s jurisdictions, certain zones are eligible for the management of hazardous
waste. Eligible zones and uses are as follows:

¢ C(Cle Elum
o Conditional Use in Industrial District (listed as chemical storage and treatment,
not hazardous)
« Ellensburg
o Conditional Use in Tourist Commercial Zone (onsite storage and treatment)
o Conditional Use in Commercial Highway Zone (onsite storage and treatment)
o Conditional Use in Central Commercial (CBD) Zone (onsite storage and
treatment)
o Conditional Use in Central Commercial 2 Zone (onsite storage and treatment)
o Conditional Use in Light Industrial Zone (onsite and offsite storage and
treatment)
o Conditional Use in Heavy Industrial Zone (onsite and offsite storage and
treatment)
» Kittitas
o Accessory Use in Industrial Zone (onsite storage, treatment, sales, and
distribution)
e Roslyn
o None
= South Cle Elum
o None
e Unincorporated County
o Conditional Use in Light Industrial Zone
o Conditional Use in General Industrial Zone
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7.2.3 DANGEROUS WASTE GENERATORS

Businesses in the County that have an EPA/State identification number issued under Chapter
173-303-WAC, are included in Table 27.

Table 27. Regulated Waste Generators, 2009

GeneratorID Company Name Location
WAHO000032789 Arco AM PM Thorp Thorp
WADP80835631 Central Washington University Ellensburg
WAHO00017335 Chem Safe Environmental Inc Kittitas
WAHO00008169 Chem Safe Environmental Inc Transporter Kittitas
WAO000712489 Chevron #95012 Ellensburg
WAD988489738 CHEVRON #95179 Ellensburg
WAHO00000778 Circle K Stores #2701136 Ellensburg
WAD®88510285 D & M Motors & Towing Ellensburg
WAHO00035491 Kittitas County Hospital District 2 Cle Elum
WAHO00036214 Kittitas Valley Community Hospital Ellensburg
WARQOO00006486 PSE Kittitas Service Center Thorp
WAHO00014415 Rental Service Corporation #559 Ellensburg
WAOQ0001013267 Rite Aid #5299 Ellensburg
WAO000712968 Sportland Yamaha Cle Elum
WADQ?88503561 Texaco Station #120695 Ellensburg
WADO19201771 University Auto Center Ellensburg
WAD000380246 UPS Ellensburg Ellensburg
WAO0000189589 US DOE BPA Schultz Maintenance HQ Ellensburg
WAHO00008342 WA AGR Kittitas 2 Ellensburg
WAHO00017954 WA AGR Kittitas 3 Ellensburg
WARO00002352 WA Parks Lake Easton State Park Easfon
WAD004865382 Ward Rugh Inc Ellensburg
WAD980738256 Waste Management of Ellensburg Ellensburg

7.3 LEGAL AUTHORITY FOR PROGRAM

7.3.1 STATE AUTHORITY

Ecology derives its regulatory authority from the Hazardous Waste Management Act (HWMA)
Chapter 70-105.020 through 145 RCW, the Dangerous Waste Regulations (Chapter 173-303,
Washington Administrative code [WAC]) and the Solid Waste handling Standards (Chapter 173-
350 WAC). The Beyond Waste Plan, published in 2004, establishes five initiatives as starting
points for reducing wastes and toxic substances in Washington. Initiative #2 is Reducing Small-
Volume hazardous materials and wastes. The goal of this initiative
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“,..is fo accelerate progress toward eliminating the risks associated with products
containing hazardous substances.”

Specifically, the initiative encompasses products and substances commonly used in households
and in relative small quantities by businesses.

In 2009, Ecology updated the MRW Planning Guidelines, and in 2010, Ecology updated
the Guidelines for the Preparation of Solid Waste Management Plans. Included in the
new guidelines are new requirements for a combined Solid Waste and MRW Plan. This
section has been prepared to meet the requirements for a combined Solid Waste and
MRW Plan.

7.3.2 LOCAL AUTHORITY

Local governments are required by the HWMA to address moderate risk waste management in
their jurisdictions. In 1991, Chapter 70.951.020 RCW was added requiring local governments to
amend their local hazardous waste plans to include the Used Oil Recycling Act, for the
management of used oil as part of MRW management. Local governments have specific
authority to adopt ordinances and regulations under RCW 70.95.160 to manage MRW and
implement the plan. In addition, jurisdictional health districts may choose to use Chapters
70.05.060 and .070 RCW when appropriate.

The Kittitas County Public Health Department works with the public, cities, County, and state
agencies to develop and implement plans for the safe storage, collection, transportation, and final
disposal of solid waste. The Public Health Department works to assure compliance with Chapters
70.95 and 70.105 RCW, and WAC Chapters 173-303, 173-304, 173-340, and the Kittitas County
Board of Health Ordinance Number 1999-01, Solid Waste Regulations. The Public Health
Department also permits solid waste handling facilities, including the landfill, transfer station,
moderate risk waste facility and materials recovery facilities. The department also issues orders
of abatement to facilities or individuals dumping waste illegally, and licenses private contractors
to pump and haul septic tank wastes.
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Waste Acceptance Control Program

The Kittitas County Health Ordinance includes a waste screening requirement. In
accordance with the ordinance, all solid waste must be designated as required by WAC 173-
303-070 to prevent the disposal of dangerous waste at a facility not permitted to accept
dangerous waste. All solid waste which is designated as dangerous waste must be managed
in a manner consistent

with these regulations and Chapter 173-303 WAC.

The screening process may involve analytical testing, a disclosure of the waste constituents
and waste generation process, and other additional information necessary to determine if the
waste is dangerous. The Health Officer may establish a schedule for compliance as part of
the screening process. Based on the results of the required screening, the Health Officer may
require the generator or transporter to direct the waste to a facility permitted to handle such
waste.

Mandatory Disposal
The County Health Ordinance stipulates the following:

The owner, operator or occupant of any premise, business establishment or
industry shall be responsible for the satisfactory and legal handling and/or
disposal of all solid waste generated by them or accumulated on the property.
Single-family residences and single-family farms are prohibited from dumping
or depositing solid waste onto or under the surface of land owned or leased by
them.

In addition as listed below to the quantity exclusion limits (QELSs) contained in WAC 173-303-
070(8), MRW, used oil, and hazardous substances shall not be accumulated in quantities that,
in the opinion of the Health Officer, present a demonstrable threat to public health or the
environment. Small Quantity Generators (SQG) shall not accumulate wastes in excess of the
Quantity Exclusion Limit for the wastes generated by their business per WAC 173-303-070,
070-

100, and 170(1). Large Quantity (Regulated) Generators shall not accumulate wastes on

site in excess of their monthly accumulation limit for waste in accordance with WAC 173-
303-

200(1)(c), (1)(d). Used oil shall not be accumulated in quantities in excess of 300 gallons at
any one site, home or business. The Health Officer at his discretion may restrict the amount
of used oil accumulated if potential public health and safety are at risk.

8.3.2 OPTIONS

The following options were presented to the SWAC for evaluation.

ADM.ORD.6. Permit Review
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Solid Waste Advisory Committee should continue to be included in the review of all new
solid waste facility permit requests within the County, although final approval shall
continue to reside with the jurisdictional Health Department. Such requests, after review by
the SWAC, will be forwarded to the Health Department with SWAC’s comments. This
review will assure adherence to the Solid Waste Management Plan, Chapter 70.95 (165) and
(180) RCW.
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